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Government Claims - Zero
Hour: When Does the Clock
Start Ticking?

Date: September 18, 2013
Time: 11:30 a.m. — 1:00 p.m.

*This presentation is offered for informational purposes only, and the content should not be construed as legal advice on any matter.




Six Year Statute of Limitations

= Six years to bring a claim after its “accrual’

= Government and Contractors

= Tolled for fraud
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“Accrual of the Claim”

= .. "“each claim...shall be submitted within six years after the
accrual of the claim.” 41 U.S.C. § 7103(a)(4)(A). (See also,
FAR 33.206(a) contractor claims; (b) government claims.)

= |nterpretation:

» Contract Disputes Act?
= No help

* Federal Acquisition Rules?
= Definition
= Procedure

= Case Law?

l DLA PIPER




Contracts Disputes Act (CDA) G

= Statutory basis for Government contract disputes

= Process to resolve disputes under procurement contracts
= Claims less than $100K vs. claims in excess of $100K
= Appeals

= Six year statute of limitations
= Government and Contractors
= Fraud tolls




The Incurred Cost Proposal e

= Allowable Cost and Payment Clause (FAR 52.216-7)

= Final indirect cost rate proposal

= Adequate supporting data (including e.g.)

- Indirect expense rates
General and administrative expenses

» Overhead expenses FEDERAL ACQUISITION
Occupancy expenses Rﬁgu—[:"glosﬁ—ﬁw =
Claimed allocation bases
Facilities capital cost

= Subcontract information
Reconciliation of total payroll

= Certificate of final indirect costs
Etc.




The Audit Process G

= Begins with Receipt of Incurred Cost
Proposal (ICP)

= Objective of the Audit

= To determine whether costs are
reasonable, in accordance w/ GAAP &
CAS, not unallowable.

= |s ICP adequate vs. inadequate . . .

= Upon completion
= Response
= |ssuance of DCAA Form 1
= Appeal of the Audit




The Problem -

Audit or other delays can result in time-barred claims




FAR 33.201 G

Procedure
= Submission (ICP, Disclosure Statement, etc.)
= Audit/Negotiations

= Form 1 (FAR 42.802; 52.242-1) (Contractor response w/in 60
days)

= Final Decision




Recent Cases (Continued)

= Boeing Co., ASBCA No. 57490, 12-1 B.C.A. (CCH) Y 34916

(Jan. 6, 2012).

= Settlement discussions generally do not stop the six year limitations

period.

= Keep the limitations period in mind during negotiations.

gLaaE//va@
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Recent Cases (Continued) e

= Raytheon Co. v. U.S., 104 Fed. Cl. 327 (Eed. CI. April 2, 2012)

= Entering into an Advance Agreement with the Government can put

the Government on notice of claim accrual.

= Parties cannot extend the limitations period.

= However, parties can agree to shorten the limitations period.

Raytheon
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Recent Cases (Continued) e

= Sikorsky Aircraft Corp. v. U.S., 105 Fed. Cl. 657 (Fed. CI.
2012)

= Implying that the “knew or should have known” standard for claim
accrual may be satisfied when a party has enough information to
conduct further inquiry into whether it has a potential claim.

= Rejected the Government’'s argument from Crown Coat Front Co.
v. U.S., 386 U.S. 503 (1967) (a pre CDA case) that a claim does
not accrue until the “completion of the administrative proceedings
contemplated and required by the provisions of the contract.”

2. Sikorsky

A United Technologies Company
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Recent Cases (Continued)

= Raytheon Co., ASBCA Nos. 57576, 57679 (Dec. 17, 2012)

= Incurred Cost Submissions and correspondence can establish that
the Government knew or should have known the facts necessary
to assert a claim in advance of stating its conclusions in an audit

report.
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Recent Cases (Continued)

= Raytheon Missile Sys., ASBCA No. 58011 (Jan. 28, 2013)
= A CDA claim cannot be suspended pending actions by the DCAA

to complete its audit.

= A claim accrual turns upon when facts are reasonably knowable.

. ——.
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